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Application No. 15/04997/X: Imperial Park Wills Way Bristol

SUMMARY

The application was previously deferred to fully consider the legal opinion submitted by the
landowner, Hammersons. There was also uncertainty that the vacant unit within the Broadwalk Centre
in Knowle was still available. The views of the Council’'s Legal Team have been sought and the legal
arguments are summarised in a new section on Page 7 of this report. It can now also be confirmed
that the Broadwalk retail unit is still available.

Permission is being sought by Hobbycraft to vary a planning condition which would enable them to
occupy Unit 2C. This unit, in common with a number of other units within this out of centre retail park,
is limited to the sale of bulky goods only. Hobbycraft are a retailer of arts and crafts products. The unit
has been fitted out and is ready to start trading. The application is being reported to Committee as
Members need to carefully assess the application against national retail planning policy and, in
particular, the business requirements of the applicant.

THE APPLICATION SITE

The application relates to a retail unit (Unit 2C) within Imperial Park, an established out of centre retail
park within the Hartcliffe area of the city. Until November 2015 the unit was occupied by Wren, a
kitchen showroom. The unit has a floor area of 937 square metres on the ground floor and a
mezzanine of 592 square metres. Parking for over 1,000 cars is available across the whole of the
retail park to the front of the site. Imperial Park is a thriving retail park which currently enjoys a low
vacancy rate. There are a large number of bulky goods retailers including B&Q, Argos, Carpert Right,
SCS Sofas, B&M Bargains, The Range, DW Sports, Benson Beds, Home Sense and Just Pets. There
are also 3 eat in food outlets (Pizza Hut, Subway and Angel Berry Frozen Yoghurt) and a M&S Simply
Food and cafe. There are two clothing retailers (Next and Peacocks), a hairdresser and a Boots
pharmacy.

RELEVANT PLANNING HISTORY

The planning history of the Imperial Park retail complex dates back to 1994. The first buildings on site
were restricted by planning condition to (a) non-food retail electrical goods, do it yourself goods,
furniture and carpets and (b) a warehouse club selling predominantly non-food goods in bulk to paid
up members only. The reason for this restriction was to accord with retail and traffic impact studies
and to ensure that there would be no adverse impact on existing town or local centres.

02/00708/F Planning permission was granted in August 2002 for the erection of a building (Units 2A,
2B and 2C) for Health & Fitness (Use Class D2) or retail (Use Class Al) on the ground floor and retail
at first floor within Units 2A & 2B plus retail within Unit 2C. (02/00708/F). The application was subject
to a number of conditions including the following:

Condition 3 "The retail floorspace hereby permitted in respect of units 2A and 2B shall be limited to
the mezzanine floor of those units and be limited to sports goods only and not less than 50% of the
floorspace devoted to sports goods shall be used for the sale, display and testing of sports equipment
unless otherwise agreed in writing by the Local Planning Authority."

Condition 4 " Within ten years of the date of this permission, the ground and mezzanine floors of units
2A, 2B and the ground floor of unit 2C can alternatively be used for the retail sale of non-food bulky
goods i.e. electrical goods, do it yourself goods, furniture and carpets only." The unit was initially
occupied by Allied Carpets prior to being occupied by Wren Kitchens. Officers are satisfied that the
unit has been in retail use (bulky goods only) prior to the cessation of ten years i.e. 14 November
2012.
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Unit 5: Planning permission was granted in 2014 for the use of the unit as Use Class Al including the
sale of food and drink, other convenience and comparison goods and an ancillary cafe. The unit is
occupied by Marks & Spencer Simply Food (13/05167/F). The permission is subject to a number of
conditions including a limit on the net sales area (not to exceed 650 square metres) and a restriction
on the range of goods sold including no clothing and footwear, books, toys or fashion accessories.
The reason was to ensure that there would be no adverse impact on existing town or local centres.

15/06117/A An application by Hobbycraft for 6 no. illuminated and non-illuminated signs on Unit 2C is
currently under consideration. These signs have already been installed.

THE APPLICATION

Permission is sought to vary a condition 4 (of planning permission 02/00708/F) under Section 73 of
the 1990 Planning Act to vary the range of goods that can be sold from Unit 2C, to enable Hobbycraft
to occupy the building. Hobbycraft specialises in arts and crafts products including craft kits,
papercraft, bridal arrangements, picture frames and mounts, needlecraft, model making kits and floral
kits. The unit will provide up to 30 full and part time jobs. Hobbycraft do not require the existing
mezzanine and this is not part of the proposal. It is understood that the mezzanine floor will be
retained but not used.

The application is supported by a Planning and Retail Impact Assessment (P&RIA).This statement
clearly states that Hobbycraft has an established business model which means that they do not
operate in any town centre locations. Furthermore, it states that "Hobbycraft trade exclusively from
retail warehouse and garden centre locations." The business relies on site prominence and visibility
together with access from strategic A roads.

The application initially sought to vary condition 4 to:

"Unit 2C shall be used for the retail sale of non-food bulky goods i.e. electrical goods, do it yourself
goods, furniture and carpets and for the retail sale of arts, crafts, modelling, home baking items,
confectionery, stationery, hobbies and party goods, materials, products and items, gifts and
associated items for craft workshops exhibitions, display.”

Officers have obtained independent retail planning advice that raises significant concerns that the
proposal fails to pass the sequential test. This has resulted in the extensive correspondence with the
applicant's agent, the submission of a revised Retail Impact Assessment and changes to the
proposed wording of the planning conditions.

In order to allay concerns that the unit may be occupied by a retailer that solely sells confectionery or
stationery, the applicant now proposes to amend Condition 4 as follows:

"Unit 2C shall be used for the retail sale of non-food bulky goods i.e. electrical goods, do it yourself
goods, furniture and carpets and for the retail sale of arts, crafts, modelling, home baking items,
confectionery, stationary, hobbies and party goods, materials, products and items, gifts and
associated items for craft workshops exhibitions, display only where they form part of an overall mix of
products sold by a retailer of arts and crafts products."

Hobbycraft are proposing an additional condition that would restrict the sale of Hobbycraft goods to
the ground floor only, excluding the mezzanine floor:

"Notwithstanding Condition ** above, the retail sale of arts, crafts, modelling, home baking items,
confectionery, stationery, hobbies and party goods, materials, products and items, gifts and
associated items craft workshops exhibitions, display sale shall not exceed 937 sq. m and be limited
to the ground floor only."
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The applicant is now also proposing a personal permission which would limit the first occupation of
the unit to Hobbycraft only:

"The occupation of Unit 2C shall be first by Hobbycraft and no other retailer, without the further grant
of planning permission."

The applicant has submitted a revised Retail Impact Assessment in January 2016 and further
correspondence justifying the proposal.

RESPONSE TO PUBLICITY AND CONSULTATIONS

A Site Notice was displayed. No representations have been received.

OTHER COMMENTS

Transport Development Team: "I have no objections to this proposal. The likely increase in vehicle
movements is not going to have a material impact on the highway."

RELEVANT POLICIES
National Planning Policy Framework — March 2012

Bristol Core Strategy (Adopted June 2011)
BCS1 South Bristol
BCS7 Centres and Retailing

Bristol Site Allocations and Development Management Policies (Adopted July 2014)
DM1 Presumption in favour of sustainable development

DM7 Town centre uses

DM8 Shopping areas and frontages

DM9 Local centres

DM23 Transport development management

KEY ISSUES

(A) IS THE PROPOSED TOWN CENTRE RETAIL USE ACCEPTABLE IN THIS OUT OF
CENTRE LOCATION?

The key issue in the determination of this application is whether the proposed retail occupier would
have an impact on the retail vitality and viability of existing town centres and local centres. The
National Planning Policy Framework (NPPF) provides the framework for considering whether a
proposal is acceptable in terms of retail policy. In Paragraph 23, local planning authorities are advised
to adopt policies that promote town centre environments. The main thrust of the NPPF is to promote a
"town centre first" approach. New retail development should therefore be focused on promoting
competitive town centres.

The application site is located in an out of centre location, some distance from established South
Bristol local centres in Bedminster, Filwood, Totterdown, Knowle and Bishopsworth. Paragraph 24 of
the NPPF states that local planning authorities should apply a sequential test to applications for town
centre uses that are not within an existing designated local centre. In this case, the proposed occupier
is considered to be a retail use that would normally be found in town centre locations rather than in
out of town retail parks selling bulky goods.
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The NPPF (paragraph 26) requires that an impact assessment should be carried out for retail, leisure
and office development outside of town centres. The NPPF identifies that planning applications should
be assessed against the following impacts on centres:

1) The impact of the proposal on existing, committed and planned public and private investment in a
centre or centres in the catchment area of the proposal; and

2) The impact of the proposal on town centre vitality and viability, including local consumer choice and
trade in the town centre and wider area, up to five years from the time the application is made. For
major schemes where the full impact will not be realised in five years, the impact should also be
assessed up to ten years from the time the application is made.

NPPF paragraph 27 states that when an application fails to satisfy this sequential test or is likely to
have significant adverse impact on one or more of the above factors, it should be refused.

The NPPF does not require impact assessments to be carried out for retail proposals less than 2,500
sg.m unless locally set thresholds are less. In this case, Policy DM7 of the Site Allocations and
Development Policies (2014) states that retail developments of 500 square metres or more in all
locations outside primary shopping areas or local centres will require an impact assessment. Policy
DMY7 re-iterates the town centre focus contained within the NPPF. It states:

"Out of centre development of main town centre uses will only be acceptable where:

1) No centre or edge of centre sites are available and the proposal would be in a location readily
accessible on foot, by cycle and by public transport, or

2) The proposal is of a small scale and aimed at providing for local needs.

3) In assessing the availability of centre and edge of centre sites, alternative formats for the proposed
uses should be considered.

Retail, leisure or office development outside of centres will not be permitted if:

1) It would be liable to have a significant adverse impact on the vitality, viability and diversity of
existing centres; or

2) It would impact on existing, committed and planned investment."

In this case, the proposed floorspace at 937 square metres is well above the locally set threshold of
500 square metres and an Impact Assessment is required. The applicants' first Impact Assessment
only focused on centres within South Bristol, including Symes Avenue, Filwood Broadway, Wells
Road including the Broadwalk Centre and Bedminster. As the initial P&RIA excluded Bristol city
centre, including Broadmead and Cabot Circus, the applicant was asked to include the city centre
within the sequential test. This subsequently confirmed that there were no suitable vacant retail units
within the city centre of a sufficient size to meet Hobbycraft's requirements. Two vacant retail units of
a suitable size were found in South Bristol - one in St Catherines's Place, off East Street in
Bedminster and the other within the Broadwalk Centre in Knowle. The unit in St Catherines's Place
has been discounted because it forms part of a larger site which is due to be redeveloped, subject to
completion of a Section 106 agreement (Ref: 13/05616/F & 14/03131/F). This argument is accepted
by Officers. However, the vacant unit within the Broadwalk shopping centre has been empty for a
number of years. This unit has been rejected by the applicant for reasons which will be set out later in
this report. These reasons are not accepted by the Council's retail consultant as will be elaborated
below.

(B) AN ALTERNATIVE VACANT RETAIL UNIT WITHIN THE BROADWALK SHOPPING
CENTRE, KNOWLE

The former Coop unit within the Broadwalk centre has been rejected by the applicant for a number of

reasons. In the original Retail Impact Statement it states that "a unit in this location would not be able
to benefit from the critical mass of attraction and there would be no drive past trade.... Hobbycraft do
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not trade from town centre stores and therefore this unit does not represent a suitable or viable
alternative to the proposed site."

The advice from the Council's retail consultant is as follows: "Whilst we would agree with Montague
Evans (ME- the applicants' agent) that most of the vacant units in the Broadwalk Shopping Centre are
too small to accommodate the proposed development, the remaining part of the former Co-op unit
(adjacent to the new B&M store in the other part of the unit) is large enough.

Whilst it must be noted that Hobbycraft do not operate stores from city, town and district centres, we
find it hard to accept this analysis from ME. The decision by Hobbycraft not to open 'town centre'
stores is their own business decision and does not sit comfortably with the spirit of the sequential test
which asks retailers to follow a town centre first approach and be flexible over scale and format. ME's
comments above about Hobbycraft developing an ideal store format are no doubt correct although the
comments suggest a lack of flexibility.

In any event, the Broadwalk Shopping Centre has been able to attract a number of national multiple
retailers including B&M, Brighthouse, Iceland, Wilkinsons and 99p Stores. These retailers have
chosen the shopping centre for their stores and are clearly able to operate viable business.

Within the defined 'town centres' assessed by the applicant, we are in agreement with the conclusions
reached by the applicant except for the former Co-op unit in the Broadwalk Shopping Centre which is
available and large enough to accommodate the proposed development and has only been dismissed
on the basis of the self-imposed business requirements of Hobbycraft. On this basis, we do not
consider that the proposal has passed the sequential test although the Council, as decision-maker,
will need to balance this conclusion against all other material planning considerations when reaching
a conclusion on this application.”

When asked to elaborate further on why this unit is unsuitable, Montagu Evans state:

"- Wells Road provides a local function and has a localised catchment area, which does not meet the
catchment profile for Hobbycraft;

- The unit is in a secondary retail location with limited visibility and no passing trade;

- The unit is only available for eight years as a sub-lease. This does not provide the retailer with
sufficient time to invest in the unit, cover fit-out costs, etc.;

- The adjacent retailers are not complementary to the Hobbycraft operation.”

The Council's retail consultant has further advised in relation to the vacant Co-op unit:

“- The length of the sub-lease. Montagu Evans (ME) suggest that, at 8 years, the length of the sub-
lease from the Co-op is not sufficiently long to make the investment viable. No information is provided
to justify this statement and it should be noted that Hobbycraft are willing to take a 10 year lease at
Imperial Park which we do not consider to be materially different to the availability at the Broadwalk
Centre. In any event, there does not appear to be any reason why the lease could not be renewed
after this 8 year period.

- The identity of the existing retailers at the Broadwalk Centre. It is suggested that the existing

retailers at the Broadwalk Centre (which ME describe as budget/bargain retailers) serve a different
customer base than Hobbycraft. No evidence is provided to justify this statement and in any event | do
not consider that this is a reasonable statement regarding 'suitability’. An attractive feature of 'town
centres' is the variety of retailers present and just because another retailer may serve a different
market to Hobbycraft this does not justify Hobbycraft from discounting this location. In any event,
there are examples of Hobbycraft locating next to discount retailers across the UK.
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- The unit is located in a covered shopping centre with no visibility from the High Street. This appears
to be an example of the self-imposed requirements from Hobbycraft and this situation has not stopped
a number of other successful and well-known retailers from locating in the Broadwalk Centre.

- The existing unit is too big for Hobbycraft. This statement is made on the basis of a comparison
between the size of the available unit at Imperial Park and the former Co-op unit. It is therefore an
artificial comparison as the Imperial Park unit is of a specific size and there are different sizes of
Hobbycraft units across the UK, some of which are similar to the Broadwalk Centre unit. The
application site is 937sq m ground floor area and the Broadwalk unit is 1,226sq m ground floor area.
Paragraph 3.4 of the ME sequential test report notes that "However, it is important to note that the
trading format is not fixed. Hobbycraft are prepared to consider a range of ground and first
floor/mezzanine combinations provided that the majority of the sale space is at ground floor."

- Existing representation of national retailers. ME make the point that Hobbycraft chose locations
where there are other national retailers with a comparable type of trade draw and store
representation. They suggest that these retailers are fashion, homeware and "quality bulky goods"
retailers and Marks & Spencer Simply Food. Again this appears to be a self-imposed requirement of
Hobbycraft and ME only give the example of the latest five stores opened by Hobbycraft. We have
investigated the neighbouring retailers to other Hobbycraft stores in the UK and whilst the above types
of retailer are present in some of these other locations, there are also many examples of Hobbycraft
locating next to discount/budget retailers too.

Overall, we do not consider that the latest analysis from ME proves that the vacant former Co-op unit
in the Broadwalk Centre is not suitable for the proposed use. ME have consistently made the point
that Hobbycraft do not occupy 'town centre' locations. This may be so, but we consider that this is a
self-imposed requirement of Hobbycraft and is not within the spirit of the sequential test, particularly
as the Broadwalk Centre has retail occupiers who are able to locate in both town centre and out of
centre locations/formats. Therefore, we consider that the compliance of this proposal with the
sequential test will come down to the weight which the City Council wishes to place upon the self-
imposed business requirements of one particular retailer."

In response to this, Hobbycraft state in further correspondence that:

"Lease Length.

Hobbycraft have a requirement for a minimum lease term of 10 yrs or more. In the last 5 yrs we have
not taken a lease of less than 15 yrs in over 30 new store acquisitions. Our Private Equity owners,
Bridgepoint, do not permit us to take a shorter lease length than 10 years as this would affect the
financial viability of the investment.

Identity of Existing Retailers in Broadwalk Centre

The Boardwalk is now, very clearly, a discount location and whilst we do trade alongside discount
retailers at various locations, the tenant mix is such that the overall retail offer is good quality with a
variety of retailers to attract and support the Hobbycraft customer.

The unit is located within a covered shopping centre with no visibility

Our standard requirement is for a store with good visibility to attract passing trade as well as our
destination shopper. All of the stores we have taken since 2009 have good visibility including from the
road and the car park.

Size of unit

As it happens, the largest trading store we have is Bristol Cribbs Causeway which was 1,415 sgqm
trading. Even though it is an established store and within our Top 10 stores list, it has recently been
reduced to 1,075 sgm as the store is felt to be too large and no longer meeting our customer
requirements. Setting aside the fact that a larger store does not meet our business requirements, if we
were to take a store larger then we need, this space would be costly to run as rent and rates would
still be paid on the space and we would need to heat it, light it and fit it out to an acceptable level to
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satisfy health and safety. Setting aside the fact that we would be presenting to our customers a sub-
optimal Hobbycraft store, the economics would compromise the viability of the store and therefore the
Hobbycraft Board would not approve such a proposal. Whilst we can compromise on some areas this
would be a massive leap too far from our business model highlighted by our current programme of
store size rationalisation."

It is clear that there is a difference in retail opinion between the two retail consultants over the
suitability of the vacant Broadwalk Unit. The advice from the Council's retail consultant is that the self-
imposed business requirements of Hobbycraft to locate in out of centre locations does not comply with
the sequential test. Members will need to carefully consider whether there are any other material
planning considerations that need to be weighed in the balance that seek to outweigh any harm
caused.

© SUMMARY OF LEGAL OPINION

The application was deferred in order to fully consider the legal opinion presented by the landowner.
The Counsel’s opinion focuses on the interpretation of relevant case law and guidance within the
NPPF; particularly with reference to Para 24 which states that “Applicants and local planning
authorities should demonstrate flexibility on issues such as format and scale.” He contends that the
LPA should not be forcing Hobbycraft to go into a unit that is larger than their requirements and has a
shorter lease. ” He concludes that the Council’s retail consultant’s advice is contrary to the
interpretation of the sequential test given by the Courts.

Counsel’s opinion also refers to two other planning decisions made by the LPA in 2013 (relating to
Avonmeads Retail Park in St Phillips and Unit 5 at Imperial Park) where weight was attached to the
business requirements of the applicants. It is contended that the LPA will not be acting consistently if
due weight is not given to Hobbycraft's business model. Further commentary on these sites will be
given in Section (D) of the report.

The Council’s legal team concurs with Counsel’s opinion and states that “the flexibility requirement
does not allow the decision maker to override or ignore the clear requirement that suitability is a
question of whether an alleged alternative is suitable for the development proposed and not whether
the proposed development can be altered to fit an alternative site.” The Council’s legal team advise
that to refuse planning permission would run the risk of losing an appeal and having costs awarded
against the LPA.

The Council’s retail consultant has responded that they respectfully disagree with the conclusions of
Counsel’s opinion on the application of the sequential test and stand by their advice. They reiterate
that it is Hobbycraft's business requirements to not locate in town centre locations that fundamentally
conflicts with the sequential test.

(D) CONSISTENCY OF DECISION MAKING

Counsel’s opinion contends that in refusing this application, the LPA would be making a decision that
would be inconsistent with other retail decisions within the city. Reference is made to two specific
sites in St Phillips and at Imperial Park. Whilst it is not intended to provide a detailed commentary on
these cases, Members should be advised on the clear differences between what has been previously
approved and the proposal now due for consideration.

The application at Avonmeads Retail Park, St Phillips related to a change of use from Bowling Alley to
Retail (Use Class Al) (Ref: 13/05037/F). This site is not comparable to the current application for a
number of reasons. Planning permission for a retail park at St Phillips was granted by the Bristol
Development Corporation in the early 1990’s. It was approved under a very different planning policy
regime, with the aim of kick-starting regeneration. There were no restrictions placed on the type of
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goods to be sold from the retail units. The applicant was a national bulky goods retailer and the
planning permission was restricted to the sale of goods to DIY items and other bulky goods.

An application at Unit 5, Imperial Park, Hartcliffe for use within Use Class Al Retail including food and
drink was granted permission under delegated powers in 2014 (Ref: 13/05167). The applicant, M&S
Simply Food, put forward a business case highlighting the specialist nature of their offer. They stated
that that they were a premium food retailer targeted at the premium end of the market. The Officer’s
report clearly states that the particular trading characteristics of the occupier are not a reason to grant
planning permission. In this case, the Simply Food format could easily be replaced by any other food
retailer. Officers concluded that due to the small size of the unit and the lack of suitably sized units
within other centres, the proposal would not cause harm to town centre viability and viability. In
addition, the retail unit would largely draw customers from the local area rather than from across the
city.

(E) OTHER MATERIAL CONSIDERATIONS

The applicant has proposed to offer a planning condition that would, in effect, make any planning
permission personal to Hobbycraft only. This would mean that any other town centre retail occupier
would need to apply for planning permission to occupy Unit 2C in the event of Hobbycraft vacating the
unit. The national Planning Practice Guidance states that such conditions are rarely acceptable as
planning permissions should run with the land and not with the occupier. Officers would not advocate
the imposition of a personal permission. It would be difficult for the Council to resist future proposals
for town centre retail uses within out of centre locations across the city.

The agent cites the following benefits that would arise from the development including:

"~ the creation of up to 30 full and part time jobs;

- where possible, employment of local people;

- full training including training in use of arts and craft products;

- regular craft demonstrations in store that may involve local community groups and schools."

CONCLUSION

It is clear that there is a vacant unit within the Broadwalk Centre, a designated Local Centre. The
reasons given for dismissing this unit are based on Hobbycraft's business model which explicitly
states that they do not locate within town centre locations. In addition, the unit is approximately 20%
larger than their requirements and available on a shorter lease. In seeking Counsel’s opinion, the
landowner has given a clear indication that they will appeal against a refusal and are also likely to
apply for costs. The Council’s own legal team advises against refusing the application. Members will
need to carefully weigh up all material considerations including the applicant’s specific business
model. In the light of the legal opinions, it is now recommended that planning permission be granted
to allow variations to conditions attached to 02/00708/F.

COMMUNITY INFRASTRUCTURE LEVY
How much Community Infrastructure Levy (CIL) will the development be required to pay?

In the absence of the creation of any additional floor space, there is no CIL requirement associated
with this development.
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RECOMMENDED  GRANT subject to condition(s)
Post occupation management

1. Unit 2C shall be used for the retail sale of arts, crafts, modelling, home baking items,
confectionery, stationery, hobbies and party goods, materials, products and items, gifts and
associated items for craft workshops, exhibitions and display; only where they form part of an
overall mix of products sold by a retailer of arts and crafts products.

Reason: In order to protect the vitality and viability of the existing retail park.

2. Notwithstanding Condition 1 above, the retail sale of arts, crafts, modelling, home baking
items, confectionery, stationery, hobbies and party goods, materials, products and items, gifts
and associated items craft workshops exhibitions, display and sale relating to Unit 2C shall not
exceed 937 sqg. m and be limited to the ground floor only (excluding the mezzanine floor).
Reason: In order to give the Local Planning Authority the opportunity to assess the potential
impact on existing town centres.

List of approved plans
3. List of approved plans and drawings
The development shall conform in all aspects with the plans and details shown in the
application as listed below, unless variations are agreed by the Local Planning Authority in
order to discharge other conditions attached to this decision.
Retail Impact Statement, received 16 January 2016
Site Location Plan, received 30 September 2015
Application Cover Letter, received 30 September 2015
Planning and Retail Statement (Final), received 30 September 2015
Transport Statement, received 30 September 2015

Reason: For the avoidance of doubit.

BACKGROUND PAPERS

Transport Development Management 23 November 2015
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