AGENDA ITEM NO 11
BRISTOL CITY COUNCIL
PUBLIC RIGHTS OF WAYS AND GREENS COMMITTEE

21 July 2014
Report of:

Commons Registration Authority

Title:

Application for land known as Ashton Vale Fields to be
registered as a town or village green made under the Commons
Act 2006

Ward:

Ashton Vale

Officer Presenting Report:

Anne Nugent, Team Leader, Legal Services

Contact Telephone Number: 0117 922 3424
RECOMMENDATION
To consider this report and either allow the amendment or instruct the CRA
to refer the application back to the inspector to consider it as a whole.
Summary
This report relates to the further determination of the balance of the
application for land known as Ashton Vale Fields to be considered as a TVG.

The significant issues in the report are:
Making a decision as to the precise details of the further determination of the
balance of the application.
As set out in the report
Policy
1.

There are no specific policy implications arising from this report.

Consultation
Internal

2.

Not applicable

External
3.

As set out in more detail below the CRA has sought submissions from any
member of the public concerning the proposed resolution of the
application.

Context
4. The Council as registration authority (the CRA) In October 2009 two local
residents, made an application to Bristol City Council to register all the
land at Ashton Vale Fields as a Town or Village Green (TVG). The map
of the application land is attached as Appendix A. The application for the
TVG was initially dealt with by way of Inquiry before an Inspector, Ms
Ross Crail. Her report was submitted to the Council and published on
26th August 2010. Ms Crail recommended that the whole of the land be
registered as a TVG.
5.

The City Council then invited submissions on the Inspector’s report from
the applicants and the objectors. In response to this the objectors
submitted further submissions including substantial new evidence as to
why the land and in particular the northern part (currently the
unregistered part) should not be registered as a TVG. The applicants
also produced further evidence.

6.

The future use of this area of land, whether as a TVG or the use of part of
it as a football stadium for Bristol City Football Club, is important for the
future development of the City. Thus, on 14th December 2010, the
leaders of the three political parties on the Council suggested mediation
as a way of resolving the dispute.

7.

It was the duty of the Council, as decision maker, to determine the TVG
application with reasonable speed, particularly given the time taken
during the mediation. Accordingly, a report was prepared for the Public
Rights of Way and Greens Committee at its meeting on 16th June 2011.

8.

At the meeting representatives of the Applicants and Objectors were
permitted to, and did, address the Committee on the issues raised by the
Inspector's report, the Officers' report to the Committee and any other
issue they, or the Committee, considered relevant.

9.

Having considered the reports, the material before them and the advice
of the officers and the submissions made to them, the Committee
decided to register part of the land applied for as a TVG in accordance
with the Officers' recommendation.

10. In accordance with the resolution part of the land has been registered. A
map of the registered land is attached as Appendix B.
11. A claim for judicial review was issued by SDR and one of the grounds of
challenge was that the Council should have referred the additional
evidence it received back to the Inspector before making a decision on
whether to register the land. It was argued that it was wrong to prefer the
untested post enquiry evidence to the evidence given at the inquiry and
the Inspector’s findings without allowing an opportunity to test that post
enquiry evidence orally.
12. Permission was subsequently granted for the judicial review claim to
proceed in January 2010. On 16 February 2012 a Notice of Change of
Solicitor and Notice of Discontinuance were filed on behalf of SDR but
without the knowledge or advice of his original solicitors. On 20 February
2012 the Claimant’s solicitors made an application to substitute a third
party into the claim in place of SDR. On 21 February 2012 new judicial
review proceedings were issued identical to the earlier proceedings but in
the name of the claimant referred to as ABC. Following a hearing before
Underhill J he gave judgment to the effect that the original claim had
been lawfully discontinued but that permission would be granted for the
bringing of the new proceedings iro ABC.
13. The claim was settled as a result of a Consent Order whereby it was
agreed that Bristol City Council’s decision not to register the land marked
‘A’ as the TVG be quashed and the Council would reconsider the balance
of the application for registration of the site as a TVG and it’s decision
making process.
14. The matter was remitted back to the CRA for it to consider the balance of
the application land.
15. The parties were invited to meet with the inspector to discuss the conduct
of the inquiry (including agree a suitable date and discuss issues such as
protection of witnesses) but a date could not be agreed. Eventually the
parties were told by the CRA (Commons Registration Authority) that the
meeting would be considered on 27 November 2012. The meeting went
ahead in the absence of the solicitor acting for the landowner. The
landowner was represented by counsel.
16. All the parties were given an opportunity to be heard on the various
issues. One of the issues was to agree the date for the inquiry. Another
was the issue of protection of witnesses etc. As regards the date for the
inquiry the barristers for the landowner were not available until the last
week of June coupled with their time estimate of its duration. Then the
barrister for the applicants (who acts pro bono) said he was not available
for part of July and thereafter the parties would all have challenges with

witness availability over the summer. The inspector was not available in
September so the date agreed between all the parties was October 2013.
17. The parties then jointly sought an extension which was granted. The
matter has now been set down for public inquiry in November 2014.
18. The CRA has now received an application to amend the application land.
The map of the land to be registered is attached as Appendix C. The
parties are in agreement that the amendment should be allowed. In that
event the objector intends to voluntarily register the “pink/red” portion of
the application land.
Proposal
19. PROWG Committee on behalf of the Council (as statutory Commons
Registration Authority) has a statutory duty under the Commons Act
2006 and the regulations made thereunder to determine objectively
whether or not the land in question should be registered as a Town or
Village Green within the meaning of the Act.
20. As regards the lawfulness of an amendment, there is local precedent for
allowing amendments to the application land. In both Whitchurch Green
and Grove Wood the inspector recommended allowing amendments to
the application. In the Laundry Fields application considered by the
committee in July 2013 the Committee resolved to allow the
amendment.
21. It is a matter for the applicant to produce evidence in relation to the land
and there is always the possibility that the applicant would not be able to
or choose not to provide evidence sufficient to satisfy the test over the
whole of the land. The courts recognise that “it would be a pointless
waste of resources” to process an application that the applicant did not
wish to pursue (Laundry Fields report July 2013 Appendix E para 23).
22.

The Committee should consider the prejudice to other local inhabitants
of allowing the amendment without adequate notice (or at all) and
should take into account the steps which have been taken to bring the
proposal to the attention of those affected. The notice was placed at 6
places around the perimeter of the application land (original application
land Appendix A). A copy of the notice is attached as Appendix D. The
applicant’s representative has also indicated that all the parties to the
original application support this amendment.

23.

Officers recommend that the committee consider the options set out
below and either refer the matter back to the inspector to consider the
application for the registration of the remainder or allow the amendment

and refer the matter back to the CRA for consideration of the application
to voluntarily register the unregistered part of the pink/red portion.
Options Considered
24. The options considered are:
24.1 Proceed to consider the application for registration of the
remainder;
24.2 Allow the amendment and refer the matter back to the CRA for
consideration of the application to voluntarily register the
unregistered part of the pink/red portion.
25.

Proceeding to consider the application for the registration (of
unregistered part), presumably at a reconvened inquiry, is what the
inspector in Laundry Fields advised. The argument in favour of such a
referral is greater in this case as there is already a finding by an
independent inspector that the whole of the application land should be
registered.

26.

The CRA has a discretion to allow the amendment. The CRA is not
bound to allow the amendment even if the parties are in agreement, and
has a power to insist on determining a duly made application so that the
status of the land is clarified in the public interest.

Risk Assessment
27. The options leave the Council open to legal challenge. In spite of the fact
that legal challenge in cases of this nature is the exception rather than
the norm, it must be pointed out to members that there are, nonetheless,
legal risks associated with this decision.
28. These risks are mitigated against by the Council’s demonstration of a fair
and transparent process in its determination of the options available.
Public Sector Equality Duties
29. Before making a decision, section 149 Equality Act 2010 requires that
each decision-maker considers the need to promote equality for persons
with the following “protected characteristics”: age, disability, gender
reassignment, pregnancy and maternity, race, religion or belief, sex,
sexual orientation. Each decision-maker must, therefore, have due regard
to the need to:
i) Eliminate discrimination, harassment, victimisation and any other

conduct prohibited under the Equality Act 2010.
ii) Advance equality of opportunity between persons who share a
relevant protected characteristic and those who do not share it. This
involves having due regard, in particular, to the need to -- remove or minimise disadvantage suffered by persons who share
a relevant protected characteristic;
- take steps to meet the needs of persons who share a relevant
protected characteristic that are different from the needs of people
who do not share it (in relation to disabled people, this includes, in
particular, steps to take account of disabled persons' disabilities);
- encourage persons who share a protected characteristic to
participate in public life or in any other activity in which participation
by such persons is disproportionately low.
iii) Foster good relations between persons who share a relevant
protected characteristic and those who do not share it. This involves
having due regard, in particular, to the need to –
- tackle prejudice; and
- promote understanding.
Legal and Resources Implications
Legal
30. The City Council in its capacity as Commons Registration Authority has
responsibility under the Commons Act 2006 to determine whether the
land or a part thereof should be registered as a green.
The Law
31. Section 15 of the Commons Act 2006 enables any person to apply to a
Commons Registration Authority (CRA) to register land as a town or
village where it can be shown that:
“A significant number of inhabitants of any locality, or any
neighbour within the locality, having indulged as of right in law
sports and past times on the land for a period of at least 20 years”
32. In addition to the above, the application must meet the test under Section
15(3) of the Act in particular that use of land has continued “as of right”
and the application was made within two years of cessation of use.
33. The applicant must establish that the land in question comes entirely
within the definition of a town or village green, in Section 15 of the Act.
The Registration Authority must consider on the balance of probabilities

whether or not the applicants have shown that:
“a significant number of inhabitants of the locality or
neighbourhood indulged in lawful sports and pastimes as of right
on the land for a period of at least twenty years; and they continue
to do so at the time of the application.”
34. In its capacity as Registration Authority the City Council has to
objectively and impartially all applications to register greens
merits taking account of any objections and of any other
considerations. Wholly irrelevant considerations such as the
use of the land in the future must be left out.

consider
on their
relevant
potential

“As of right”
35. User “as of right” means user without force, secrecy or permission (nec vi
nec clam nec precario). User as of right is sometimes referred to “as if by
right” and must be contrasted with use “by right”.
Procedure
36. The application has been made under Section 15(2) of the Act 2006.
The regulations that govern the procedure are the (Commons
Registration of Town or Village Greens) Interim Arrangements (England)
Regulations 2007. There are no specific regulations relating to
amendments.
37. From the case law referred to in the report from the inspector in Laundry
Fields (considered by PROWG in July 2013), the following principles
apply:
(i)
The CRA has a discretion to allow the amendment.
(ii) The CRA is not bound to allow the amendment even if the parties
are in agreement, and has a power to insist on determining a duly
made application so that the status of the land is clarified in the
public interest.
(iii) However, the CRA does not have to proceed with an application
that the applicant does not wish to pursue (whether wholly or in
part) where it is reasonable that it should not be pursued.
(iv) In exercising its discretion, the CRA should be guided by the
general principle of being fair to the parties, including the public.
(v) The CRA has a duty to ensure that the procedures are fair and
orderly, and that the register itself is accurate and should apply a
common sense approach to ensure that the resulting registration is
as accurate as it can be on the available evidence, and that all
interests are properly protected.
(vi) CRA has no investigative duty and is entitled to deal with the
application and evidence as presented by the parties. However,
TVG applications also have a public element.

(vii) If amendments are made to the application which are likely to affect
the interests of other parties, including the public, the authority will
need to consider what publicity arrangements are necessary to
ensure that adequate notification is given.
(viii) The fact that in the applicant in the Oxfordshire case did not object
to development on the ten-metre strip was entirely irrelevant to the
question whether that land has become a prescriptive TVG.

Legal advice provided by: Anne Nugent, Team Leader, Legal Services.
Financial
38.
(a)

Revenue
In the event of any subsequent legal challenge any costs over and
above those normally met from existing revenue budgets can be
met from the central contingency.

(b)

Capital
There are no specific policy implications arising from this report.

Financial advice (Revenue) from Tony Whitlock, Corporate Finance
Financial advice (Capital) from Jon Clayton, Corporate Finance.
Land
There are no specific policy implications arising from this report.
Personnel
Nil
Appendices
Appendix A – Map of Application Land
Appendix B – Map of registered Land
Appendix C – Map of proposal for registration
Appendix D – Notification to Public
Local Government (Access to Information) Act 1985
Background Papers:
Application papers including all evidence submitted and the original inspector’s

report, available at City Hall, College Green.
Section 15 Commons Act 2006
Commons (Registration of Town or Village Greens) (Interim Arrangements)
(England) Regulations 2007

APPENDIX A

APPENDIX B

APPENDIX C

APPENDIX D

COMMONS ACT 2006 – SECTION 15
To:

Whom it may concern.

NOTICE IS HEREBY GIVEN that the Applicant has applied to amend the application to
register a smaller area of the application land and thereafter the Objector intends to voluntarily
register the proposed amended area.
The Public Rights of Way and Greens Committee will meet on 30 June 2014 to determine
whether or not to accept the amendment.
Any person wishing to make submissions concerning the amendment should follow the public
forum process for the Public Rights of Way and Greens Committee. Any member of the public
or councillor may participate in Public Forum. The detailed arrangements for so doing are set
out in the Public Information Sheet on the Council’s website. Please note that the following
deadlines will apply in relation to this meeting:
Questions:
Written questions must be received 3 clear working days prior to the meeting. For
this meeting, this means that your question(s) must be received at the latest by
5pm on 24 June 2014.
Petitions and statements:
Petitions and statements must be received by noon on the working day prior to the
meeting. For this meeting, this means that your submission must be received at
the latest by 12.00 noon on 27 June 2014.
The notice should be addressed to the Service Director, Legal Services, c/o The
Democratic Services Team, Room 220, City Hall, College Green, Bristol BS1 5TR
or email - democratic.services@bristol.gov.uk
For a copy of the plan of the proposed amended area please contact The Commons
Registration Authority at City Hall, College Green, Bristol BS1 5TR FAO Elaine McLean
Telephone 0117 922 2207 elaine.mclean@bristol.gov.uk
SCHEDULE
DESCRIPTION OF LAND CLAIMED TO HAVE
QUALIFIED AS A TOWN OR VILLAGE GREEN
Description of the land claimed to have qualified for registration as a town or village green:
Ashton Vale Fields, Bristol, adjoining North Somerset boundary between
Ashton Drive cul-de-sac and the Park and Ride
LIAM NEVIN

DIRECTOR LEGAL SERVICES

